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The Central States, Southeast and Sout hwest Areas Pension and Heal th
and Wl fare Funds appeal the district court's! judgnent in favor of Berger
Transfer and Storage. The Funds appeal the court's decision that the
owner -operators driving for Berger Transfer are independent contractors.
The Funds argue that the district court erred in applying the comopn-I| aw
test for determ ning independent contractor status, and in holding that
i ssue preclusion did not prevent it fromdeciding this issue. The Funds
al so appeal the district court's holding that the M nnesota six-year
statute of limtations applied. W affirm

Berger Transfer, a trucking conpany, enters into "Contractor
Operating Agreenents" with owner-operators engaged in its long distance
haul ing. After the owner-operator |eases his tractor to Berger Transfer,
t he conpany then executes a sublease to Allied Van Lines.

The col lective bargaining agreenent in effect between My 1982 and
Sept enber 1988 required Berger Transfer to nake pension contributions for
its enployees, first to the M nneapolis Enployees Benefit Association and
then to the Central States, Southeast and Sout hwest Areas Pension and
Heal th and Wl fare Funds.

Foll owi ng an audit, the Funds determ ned that Berger Transfer had not
nmade paynents into the Funds on behalf of all owner-operators. The Funds
demanded paynent on behal f of these individuals, asserting that they were
all enployees. Berger Transfer filed this action for declaratory judgnent,
asking the district court to declare the owner-operators to be i ndependent
contractors, to enjoin the Funds fromcollecting contributions for these
individuals, and to apply the Mnnesota statute of linmtations in the event
t he owner-operators were found to be

The Honorable Richard H Kyle, United States District Judge
for the District of M nnesota.

-2



enpl oyees. The Funds counterclainmed, seeking to recover all contributions
owed to it by Berger Transfer

The district court granted partial summary judgnent, holding that the
si x-year Mnnesota statute of limtations applied. Fol l owi ng a bench
trial, the <court held that the owner-operators were independent
contractors, and entered judgnent in favor of Berger Transfer. The Funds
appeal

The Funds argue that issue preclusion prevents the district court
from deci di ng whet her the Berger Transfer owner-operators were enpl oyees
or independent contractors. The funds argue that an earlier M nnesota
wor kers' conpensation decision, which held that a Berger Transfer owner-
operator was an enployee,? prevents relitigation of this issue. See
Hansford v. Berger Transfer, Findings and Order, OAH ID No. 080985, at 8
(Mnn. Ofice of Adm n. Hearings Wrkers Conpensation Section May 2, 1991),
aff'd as nodified, 46 WC. D. 303 (Mnn. Wrkers' Conp. Ct. App. 1991)
aff'd, 482 N.wW2d 225 (M nn. 1992).

The district court concluded that the factual issues in this case
differed fromthose decided in the workers' conpensation case. The court
ruled that the Funds had failed to introduce any evidence show ng that
Berger Transfer treated all of its owner-operators in the sanme nmanner as
t he owner-operator in the workers' conpensation case. The court noted that
t he Funds acknow edged that not all owner-operators were classified the
sane. Thus, the court concluded that, while the findings in Hansford m ght
provide evidence in this case, they did not prevent Berger Transfer from

2Berger Transfer did not challenge this finding anong the
several issues raised on appeal in that case.

- 3-



litigating the question of whether all owner-operators, as a group, were
enpl oyees or independent contractors.

The Funds ask us to reverse the district court's decision not to
apply offensive nonnutual issue preclusion to prevent litigation of the
enpl oyee-i ndependent contractor question in this case. See Setter v. A H
Robbins Co., 748 F.2d 1328, 1330 (8th G r. 1984) (discussing the paraneters
of offensive nonmutual issue preclusion).® W reverse the district court's
decision not to apply offensive nonnmutual issue preclusion only for an
abuse of discretion. 1d.

Before [issue preclusion] wll bar relitigation of a
fact ual issue in a subsequent proceeding, the prior
determ nation nust satisfy a four-part test:

(1) the issue sought to be precluded nust be the
sane as that involved in the prior action

(2) the issue nust have been litigated in the
prior action;

(3) the i ssue nust have been deternmined by a valid
and final judgnent; and

(4) the deternmination nmust have been essential to
the prior judgnent.

The party asserting [issue preclusion] bears the burden of
proving that a prior decision satisfies all four elenents of
the test. |If the party against whomthe earlier decision is
being asserted did not have a full and fair opportunity to
litigate the issue in question [issue preclusion] does not
appl y.

Farm and Indus. v. Morrison-Quirk Gain, 987 F.2d 1335, 1339 (8th Cir.
1993) (internal citations omtted) (quoting Johnson v. Mera (In re Mera),
926 F.2d 741, 743 (8th Cr. 1991)).

3The i ssue preclusion requested is nonmutual because the Funds
were not a party in the workers' conpensation case. See Setter,
748 F.2d at 1330. It is offensive, because the Funds seek to
inmpose liability on Berger Transfer by preventing the conpany from
litigating an issue decided against it in the previous workers
conpensation case. |d.
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Only when a party has had a full and fair opportunity to litigate an
issue in the first proceeding do "the benefits of preclusion outweigh the
countervailing due process concerns present whenever a party is estopped
fromraising a claim" Simons v. OBrien, 77 F.3d 1093, 1095-96 (8th Cr.
1996). |If application of offensive issue preclusion would be unfair to a

defendant, a trial judge should not allow the use of offensive issue
preclusion. Parklane Hosiery Co. v. Shore, 439 U S. 322, 331 (1979). When
the defendant has little incentive to defend vigorously in the first suit,

|ater application of offensive nonnutual issue preclusion may be
i nappropriate. See id. at 330.

As the district court stated, the Funds made no effort to show t hat
the status of all Berger Transfer owner-operators was identical to that of
the owner-operator in the workers' conpensation case. Further, the
wor kers' conpensation case involved a single injured owner-operator in an
entirely different legal setting. W are convinced that it would be unfair
to extend the finding in the workers' conpensation case to this ERI SA case.
See Parklane Hosiery Co., 439 U.S. at 331; De La Fuente v. Stokley- Van
Canp. Inc., 713 F.2d 225, 234 (7th Gr. 1983) (refusing to apply offensive

i ssue preclusion when the first case offered little incentive to contest
the issue of whether the defendant was a farm |l abor contractor). The
district court did not abuse its discretion in refusing to apply offensive
nonmut ual issue preclusion here.

The parties disagree regarding the standard of review that we nust
apply to the ruling that the owner-operators are i ndependent contractors.
Berger argues that this is a question of fact to be reviewed under the
clearly erroneous standard, relying on Sargent v. Conmissioner, 929 F.2d

1252, 1254 (8th GCir. 1991) (stating that in tax cases, enployer-enpl oyee
relationship is a mxed question of law and fact to be reviewed under the
clearly erroneous standard).



We believe that the context in which Sargent arises linmts its
applicability to this case

In Short v. Central States, Southeast & Sout hwest Areas Pension Fund,
729 F.2d 567, 571 (8th Cr. 1984), we stated that "[w] hether a given
i ndividual is an enployee or independent contractor is a question of |aw,

whi ch nust be decided by reviewing the particular facts of each case." W
then | ooked to the common-law test for distinguishing enployees from
i ndependent contractors, relying primarily on the enuneration of factors
in the Restatenent (Second) of Agency, § 220 (1957). Id. at 572. W
bal anced these factors to reach the ultimate | egal conclusion as to whether

t he owner-operators were enpl oyees or independent contractors. No specific
attack was nade on the factors weighed to reach the ultimte conclusion in
the case, so it was unnecessary to state whether the particular factual

i ssues being weighed would, if attacked, be reviewed as questions of |aw
or questions of fact.

It is evident that the district court's findings underlying each of
the common-l aw factors are factual findings, while the ultinmate concl usion
as to whether an individual is an enpl oyee or an i ndependent contractor is
a question of |aw The standard of review has been well expressed as
foll ows:

The exi stence and degree of each factor is a question of fact
while the legal conclusion to be drawn from those facts--
whet her wor kers are enpl oyees or independent contractors--is a
guestion of law. Thus, a district court's findings as to the
underlying factors nust be accepted unless clearly erroneous,
while review of the ultinmate question of enploynent status is
de novo.

Dole v. Snell, 875 F.2d 802, 805 (10th Cir. 1989) (deciding enpl oyee-
i ndependent contractor status under Fair Labor Standards Act) (quoting
Brock v. Superior Care, Inc., 840 F.2d 1054, 1059 (2d Gr. 1988)); see also
Henderson v. Inter-Chem Coal Co., 41 F.3d 567, 571 (10th Cir. 1994); Martin
v. Selker Bros., Inc., 949 F.2d




1286, 1292 (3d Gir. 1991); Waxman v. Luna, 881 F.2d 237, 240 (6th Gir.
1989) .

Sonme years after we decided Short, the Suprene Court held that a
comon- | aw test shoul d be applied to determ ne who qualifies as an enpl oyee
under ERI SA. Nationwi de Miutual |nsurance Co. v. Darden, 503 U S. 318, 323-
24 (1992). The Court instructed:

In deternining whether a hired party is an enpl oyee under the
general common | aw of agency, we consider the hiring party's
right to control the nmanner and neans by which the product is
acconpl i shed. Anbng the other factors relevant to this inquiry
are the skill required; the source of the instrunentalities and
tools; the location of the work; the duration of the
rel ati onship between the parties; whether the hiring party has
the right to assign additional projects to the hired party; the
extent of the hired party's discretion over when and how | ong
to work; the nethod of paynent; the hired party's role in
hiring and payi ng assistants; whether the work is part of the
regul ar business of the hiring party; whether the hiring party
is in business; the provision of enployee benefits; and the tax
treatnent of the hired party.

Id. (quoting Community for Creative Non-Violence v. Reid, 490 U S. 730,
751-52 (1989) (footnotes omitted)). As the district court recognized
"[s]ince the common-| aw test contains "no shorthand formula or magi ¢ phrase

that can be applied to find the answer, . . . all of the incidents of the
relationship nust be assessed and weighed with no one factor being
decisive.'" 1d. at 324 (quoting NLRB v. United Ins. Co. of Am, 390 U S.

254, 258 (1968)).

The district court recogni zed that the proper inquiry was the hiring
party's right to control the nmanner and neans by which a task is
acconpl i shed. The court then balanced the Darden factors on each side of
t he enpl oyee-i ndependent contractor question to reach its concl usion



The court noted that the owner-operator agreenent specifically
provi ded that the owner-operator was responsi ble for deternining the neans
used to provide transportation services to Berger Transfer. The owner-
operators were responsible for hiring and supervising drivers and other
wor kers, |oading and unl oadi ng the trucks, purchasing and maintaining the
| eased equi pnent, payi ng operating expenses such as fuel and repairs, and
payi ng wor kers' conpensation and wi t hhol di ng enpl oynent taxes for drivers.

The district court also found that the owner-operators possessed
"consi der abl e aut onony regardi ng when and how | ong they would work." For
exanpl e, owner-operators could refuse to take trip assignnents, and they
frequently refused assignnents offered by the conpany dispatcher. They
were not penalized for refusing a trip, but were instead offered another
assignnent. In addition, the conpany paid the owner-operators a percentage
of the revenue fromeach trip, and the owner-operators were not on Berger
Transfer's payroll. The conpany reported the owner-operators' incone to
the Internal Revenue Service on Form 1099, instead of on Form W2 which is
used to report enpl oyee earnings.

The district court next examined the nature of Berger Transfer's
control over the | eased tractor and the owner-operator. The court noted
that because federal regul ations required exclusive contract |anguage in
the Contractor Qperating Agreenent, it was necessary to | ook at the actua
nature of the relationship to determne the extent of Berger Transfer's
control. The court found that it was not uncommon for owner-operators to
make trips for other carriers, as often as once or twice a nonth. The
court also noted that although Berger Transfer may have stated that owner-
operators were required to paint their trucks in Allied Van Lines colors
and wear Allied uniforms, in practice they were not required to do so
Further, owner-operators were required to pay for the |license obtained by
Berger Transfer. The court concluded its findings by stating that the
Funds had produced no evi dence of



restrictions on the owner-operators' personal use of their tractors, or on
soliciting business fromother brokers. The record failed to show that
Berger Transfer had ever unilaterally terminated an owner-operator or
retained control of a tractor after the owner-operator wi shed to no | onger
drive for the conpany.

The Funds argue that the district court erred in its analysis because
it is the existence of the right to control, not the exercise of that right
which is determ native of enployee or independent contractor status.
Darden, 503 U. S. at 323, establishes the fundanental inquiry as whether the
hiring party has the "right to control the manner and nmeans by which the

product is acconplished." |In so deciding, we nust consider the common-| aw
factors and assess "all of the incidents of the relationship . . . with no
one factor being decisive." 1d. at 324 (quoting United Ins. Co. of Am,

390 U.S. at 258). The district court recognized these principles inits
opinion, and we believe that they were properly applied throughout.
Further, the district court's findings of fact regarding the relationship
bet ween Berger Transfer and the owner-operators were not clearly erroneous.

The Funds rely on Yeldell v. Tutt, 913 F.2d 533, 541-42 (8th GCir.
1990), which dealt with a jury instruction subnmitting the question of the

exi stence of a mmster-servant relationship to the jury. Yel del |l has
limted applicability to the issues before us. It is the actual nature of
the relationship that is determnative. Yeldell, 913 F. 2d at 542. "Self-
serving statenents concerning how an individual is characterized, unrelated
and unsupported by the actual working relationship, fall[ ] well short of
the mark." Richardson v. Central States, Southeast & Southwest Areas
Pensi on Fund, 645 F.2d 660, 663 (8th Cr. 1981).

Darden sets out a nonexhaustive list of factors for a district court
to consider inits analysis. See Darden, 503 U. S. at 324; Loonis Cabinet
Co. v. Cccupational Safety & Health Revi ew Conmi n,




20 F.3d 938, 942 (9th Cir. 1994). In its opinion, the district court
expressly discusses the following Darden factors: the source of the
instrunentalities or tools; the hired party's role in hiring and paying
assistants; the extent of the hired party's discretion over when and how
long to work; the nethod of paynent; the tax treatnment of the hired party;
and the duration of the relationship between the parties. 1In addition, our
review of the record makes it clear that the district court al so considered
the other relevant Darden factors, such as the skill required; the right
to assign additional projects to the hired party; whether the work was part
of the regular business of the hired party; and the provision of enployee
benefits. Following this detailed analysis, the court held that after
"[vliewing all of the factors presented by the evidence in this case," the
owner -operators were not enpl oyees under the common-|aw test.

The Funds now argue that "the district court focused solely on the
factors that it believed supported a finding that the owner-operators were
i ndependent contractors."

The Funds argue that the district court failed to consider that
Berger Transfer had previously contributed into the Funds on behal f of four
of its drivers, and later certified their enploynent status to allow them
to begin collecting pensions. The Funds consider this a significant
adm ssion by Berger Transfer that the owner-operators are actually
enpl oyees.* Berger Transfer flatly denies that it nade contributions on
behal f of these owner-operators. The conpany explains that the owner-
operators nmade these contributions thenselves, as part of a grandfather
agr eenment

“0On several occasions during the life of the pension plans,
non-enpl oyee owner-operators mnade self-contributions into the
Funds. Wen these individuals were discovered, the Funds would
refund the anount of the ineligible contributions. At |east two of
t hese refunds involved clains of individuals associated w th Berger
Transfer.

-10-



in existence since 1958.° The district court made no findings regarding
t hese issues.*®

The Funds al so argue that because Berger Transfer provided training
progranms and assessed penalties for violating conpany rules, we should find
that the owner-operators are enployees. Further, the Funds believe that
the integrati on present between the operations of Berger Transfer and the
owner-operators establishes the existence of an enployer-enployee
relati onship. The Funds argue that the owner-operators are responsible for
the entire long haul operation of Berger Transfer, which is atypical of the
usual suppl enental nature of the work perforned by independent contractors.
In addition, Berger Transfer received revenue when

SAt trial, the president of Berger Transfer testified that a
gr andf at her agreenent existed, allow ng sone owner-operators to
contribute to the plan on their own behalf. He indicated that he
had been inforned that an enpl oyee who was covered by the plan in
1958 could continue to make self-contributions to the plan after
becom ng an i ndependent contractor. He testified that he was told
to sinply list that individual as an enployee on the conpany's
contribution sheet, mnmake the contribution on behalf of the
i ndi vidual, and then deduct the contribution from that person's
ear ni ngs. This was the nethod followed in submtting the four
i ndi viduals' self-contributions under what he believed the
gr andf at her agreenent to be.

In a 1976 letter to enployers, which addressed the ongoing
probl em  of owner - oper at or sel f-contri butions, t he pl an
adm ni strator explained the Funds wunderstanding of the 1958
exception as foll ows:

As a general rule, no self-contributions are permtted.

In 1958, there existed in the Household Goods section a
speci fic problem which was resol ved by agreenent between
t he Uni on and Enpl oyers which provided that drivers then
enpl oyed by a participant, who purchased a truck fromthe
enpl oyer or el sewhere and continued to operate for that
enpl oyer, could nake sel f-contributions.

5The status of these individuals and their continued right to
recei ve pension paynents are not properly before us, and we decline
to address this question on the basis of the record before us.
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t he owner-operators perforned work directly for Allied, which the Funds
assert would not be the case if the owner-operators were independent
contractors.

W have carefully considered each of these argunents in our decision.
Under Darden, these are facts to be weighed with all of the other evidence
in the record in reaching a conclusion on the enployee-independent
contractor issue. Wile sone of these facts may favor enployee status,
they do not conpel such a conclusion. Certainly, in our weighing of the
evi dence, they do not tip the scale in that direction

Finally, the core of the Funds' argunent is that the district court
erred in its conclusion, because this case is indistinguishable from Short,
729 F.2d at 567-74, which also decided if owner-operators were enpl oyees
under ERI SA. The panel in Short, 729 F.2d at 573-74, also applied the
common-|law test with many of the factors being the sane as here. As the

district court noted, the panel in Short found the existence of an
exclusive contract a significant factor in the common-law anal ysis. Short,
729 F.2d at 574 (discussing Munts v. Fitzsimons, 323 N.E 2d 153 (I111. App.
Ct. 1975)). In Short, 729 F.2d at 574, both drivers "operated under

excl usive contracts and each drove for their enployers for several years."
Here, the district court found that the owner-operators would sonetines
drive for other conpanies. W believe this to be a key distinction between
this case and Short. See Short, 729 F.2d at 574 (noting that the existence
of an exclusive contract becones "crucial when the factor of exclusive

enpl oynent is weighed with the other factors indicating enpl oyee status and
against the factors indicating independent contractor status"). Wil e
Short provides an excellent framework for our analysis, the result nust be
di stingui shed on its facts.

Having carefully reviewed the record and "all of the incidents of the
relationship," Darden, 503 U S. at 323, between Berger
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Transfer and the owner-operators, we conclude that the district court did
not err in holding that the owner-operators are independent contractors.
W affirmthe judgnent of the district court. Since we conclude that the
owner - operators were i ndependent contractors, we need not reach the statute
of limtations question.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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